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EQUITABLE DISTRIBUTION - READ THE STATUTE 

 My mentor, John W. McClintock, Jr. always pounded into my head, starting 

44 years ago, that when you start legal research in Virginia, start with the Virginia 

Code.  Almost everything you need to know about the law in Virginia is codified. 

 That can also be true for teaching yourself about an area of the law in 

Virginia.  The Virginia appeals' courts have pointed out, on many occasions, that 

Equitable Distribution, as a part of a divorce proceeding, is purely statutory. 

 So I will here, disregard my theme and cite a case: 

"In divorce suits, jurisdiction is purely statutory and cannot be acquired 

inferentially or through indirection. Lapidus, 226 Va. at 578, 311 S.E.2d at 788; 

Johnson v. Johnson, 224 Va. 641, 645, 299 S.E.2d 351, 353 (1983). Therefore, if 

the statute mandates a simultaneous determination of divorce and equitable 

distribution, the court had no authority to provide otherwise.  

"The issue has been dealt with in other states; however, each determination turned 

on the particular statute involved and the prior case law of the jurisdiction. 2 For  

those reasons, the resolution of  this problem is not aided significantly by 

examining the law of other states.  

"The statutory scheme adopted by the Virginia General Assembly in conferring 

equitable distribution jurisdiction upon the circuit courts contains no provision 

which expressly allows the circuit court to enter consecutive decrees on the 

subjects of divorce and equitable distribution. It is clear, however, that no decree of 

equitable distribution can be made before the parties are divorced. We believe this 

is implicit in the phrase "upon decreeing a divorce." This phrase defines the earliest 

time at which the court may award equitable distribution.  It also is clear that under 

our statute the court is not empowered to make an award of equitable distribution 

unless requested to do so by either party. 3 Therefore, two prerequisites must be 

satisfied before the court can make an award of equitable distribution: (1) the court 

must decree a divorce; and (2) must also have before it a request by either party to 
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make an award of equitable distribution."  Parra v. Parra, 1 Va. App. 118 at 123, 

124 (1985). 

Here, we will breakdown the Equitable Distribution (hereafter, ED) statute.  

The statute  is set out below, in full, and in order, in bold print.  Comments are 

interspersed in smaller, un-bolded print.  Although all questions cannot be 

answered by reading the statute, and some must be answered by case law, the 

important mechanics are, for the most part, set out in the statute.  

§ 20-107.3. Court may decree as to property and debts of the parties. 

A. Upon decreeing the dissolution of a marriage, and also upon decreeing a 

divorce from the bond of matrimony, or upon the filing with the court as 

provided in subsection J of a certified copy of a final divorce decree obtained 

without the Commonwealth, the court, upon request of either party, 

Only Circuit Courts (hereafter, trial court) can award divorces in Virginia.  Therefore, In order 

for a Circuit Court to award an ED, it must be specifically requested in your complaint for 

divorce and cannot be awarded until the court awards a divorce, a vinculo matrimonii.  That 

court may also award an equitable distribution, in certain cases where a divorce was entered out 

of state. 

 (i) shall determine the legal title as between the parties, and the ownership 

and value of all property, real or personal, tangible or intangible, of the 

parties and shall consider which of such property is separate property, which 

is marital property, and which is part separate and part marital property in 

accordance with subdivision 3 and (ii) shall determine the nature of all debts 

of the parties, or either of them, and shall consider which of such debts is 

separate debt and which is marital debt.  

The first step (stage) which the trial court must take, is to determine all property (except pensions 

and retirement [see section G]), real and personal, owned by the parties and classify the property 



Equitable Distribution - Read the Statute - Page 3 of 18 

 

 

 

as "marital," "separate," or part marital and part separate (mixed).  The court, then, looks at all of 

the debts of each of, and both of, the parties and classifies it as "marital," or "separate."  

The court shall determine the value of any such property as of the date of the 

evidentiary hearing on the evaluation issue. 

The first part of the second step (stage) is for the trial court is to value each classification of 

property.  That value is set by the court (except as set out below) as of the date of final hearing. 

This is your first clue that ED is about distributing the value of the property, not the property, 

itself.  The court merely resolves the distribution by allocating assets to fill in the values each 

party is awarded in the ED and (as set out later in the statute) may make a monetary award, if 

necessary to conform distribution of property to the total values awarded in the distribution. 

The court shall determine the amount of any such debt as of the date of the 

last separation of the parties, if at such time or thereafter at least one of the 

parties intends that the separation be permanent, and the extent to which such 

debt has increased or decreased from the date of separation until the date of 

the evidentiary hearing.  

This provision was changed in 2012.  Prior to that time, the date of determination of the amount 

of debt was the final hearing.  Now, the debt is determined on the date of the Parties' last 

separation and the court can make provisions for the increase or the decrease of the debt at time 

of final hearing.  Remember this if one party is paying the deed of trust note (mortgage) 

payments during the divorce proceedings, this is the first step in allowing that party to recoup for 

the pay down of the debt.  

Upon motion of either party made no less than 21 days before the evidentiary 

hearing the court may, for good cause shown, in order to attain the ends of 

justice, order that a different valuation date be used. 

This is your escape clause if a party is committing "waste" of marital or mixed property, i.e., 

using the value from the assets, decreasing the value of such asset, purposefully, after the 

breakdown of the marriage and for a non marital purpose.  Under such circumstances, especially 

with assets such as financial accounts and businesses.  In such a case, you want the asset valued 

on a date before the waste started.  You must file that notice at least 21 days before the final 

hearing.  If you believe that waste has commenced or is commencing at the time you file your 

complaint for divorce, as to certain assets or all, put this notice your Complaint and cite this part 

of the statute.  By including it in the complaint, you will not forget it and you WILL preserve the 

issue for appeal. 
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 The court, on the motion of either party, may retain jurisdiction in the final 

decree of divorce to adjudicate the remedy provided by this section when the 

court determines that such action is clearly necessary, and all decrees 

heretofore entered retaining such jurisdiction are validated. (Emphasis added) 

Only under these circumstances can the trial court postpone the ED to a proceeding after 

awarding the final decree of divorce (bifurcation).  The Court must note these factors in the 

divorce decree in order to bifurcate the proceedings.  Bifurcation must be "clearly necessary," 

not clearly convenient. 

1. Separate property is (i) all property, real and personal, acquired by either 

party before the marriage; (ii) all property acquired during the marriage by 

bequest, devise, descent, survivorship or gift from a source other than the other 

party; (iii) all property acquired during the marriage in exchange for or from 

the proceeds of sale of separate property, provided that such property acquired 

during the marriage is maintained as separate property; and (iv) that part of 

any property classified as separate pursuant to subdivision 3. Income received 

from separate property during the marriage is separate property if not 

attributable to the personal effort of either party. The increase in value of 

separate property during the marriage is separate property, unless marital 

property or the personal efforts of either party have contributed to such 

increases and then only to the extent of the increases in value attributable to 

such contributions. The personal efforts of either party must be significant 

and result in substantial appreciation of the separate property if any increase 

in value attributable thereto is to be considered marital property.  (Emphasis 

added) 

Simple: Any property which a party owned prior to the marriage, inherited during the marriage is 

separate property.  A gift from anyone, other than a spouse, during the marriage is separate 

property.  Therefore, an engagement ring is normally separate property (the spouse was not a 

spouse at the time of the gift) and a wedding ring is normally marital property. 

As long as the party his or her separate property  separate and distinct from the other party's 

property and does not comingle it with marital property, all of the increase in value of the 

separate property, or income therefrom, is separate property, even if invested in new property, 

during the marriage, as long as the new property is maintained as separate. 

If personal efforts of either party, contribute to the income, or increase in value, of separate 

property and the contribution is significant and results in substantial appreciation of the separate 
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property, that property becomes mixed property, both marital and separate, and only that amount 

which can be traced (explained later in the statute) to the increase in value of, or income from, 

the separate property, remains separate property. 

2. Marital property is (i) all property titled in the names of both parties, 

whether as joint tenants, tenants by the entirety or otherwise, except as 

provided by subdivision 3, (ii) that part of any property classified as marital 

pursuant to subdivision 3, or (iii) all other property acquired by each party 

during the marriage which is not separate property as defined above. All 

property including that portion of pensions, profit-sharing or deferred 

compensation or retirement plans of whatever nature, acquired by either 

spouse during the marriage, and before the last separation of the parties, if at 

such time or thereafter at least one of the parties intends that the separation 

be permanent, is presumed to be marital property in the absence of 

satisfactory evidence that it is separate property. For purposes of this section 

marital property is presumed to be jointly owned unless there is a deed, title 

or other clear indicia that it is not jointly owned. Emphasis added. 

Basically, if property is acquired during the marriage and before the last separation of the parties 

and is not separate property or mixed property, as defined in the previous subsection, it is marital 

property.  Note, the property is marital only insofar as its value is concerned.  This label does not 

attach any other property rights. 

However, all marital property is presumed to be jointly owned unless there is a deed, title or 

other clear indicia that it is not jointly owned.  That big screen TV, the furniture and appliances 

in the marital residence, which are not separate property, are presumed to be jointly owned.  In 

contrast, real estate, motor vehicles, stock, and the like, which are specifically issued in the name 

of an individual party, are not presumed to be jointly owned. 

3. The court shall classify property as part marital property and part separate 

property as follows: 

a. In the case of income received from separate property during the marriage, 

such income shall be marital property only to the extent it is attributable to 

the personal efforts of either party. In the case of the increase in value of 

separate property during the marriage, such increase in value shall be marital 

property only to the extent that marital property or the personal efforts of 

either party have contributed to such increases, provided that any such 
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personal efforts must be significant and result in substantial appreciation of 

the separate property. 

For purposes of this subdivision, the nonowning spouse shall bear the burden 

of proving that (i) contributions of marital property or personal effort were 

made and (ii) the separate property increased in value. Once this burden of 

proof is met, the owning spouse shall bear the burden of proving that the 

increase in value or some portion thereof was not caused by contributions of 

marital property or personal effort. 

Property may become part marital and part separate (mixed) when the non-owning party invests 

his or her funds, in the separate property or marital is comingled with separate property, the 

increase in value, attributed to the contribution or comingling, is marital value. 

Once a party proves, by a preponderance of the evidence, that the nonowning party contributed 

his/her property to the separate property, that marital funds were contributed to the separate 

property, or that personal efforts of either party were contributed, during the marriage, the 

separate property increases in value, the burden shifts to the owner (or former owner) of the 

separate property to prove that the increase in value, or part of the increase in value, is not the 

result of the foregoing action.     

"Personal effort" of a party shall be deemed to be labor, effort, inventiveness, 

physical or intellectual skill, creativity, or managerial, promotional or 

marketing activity applied directly to the separate property of either party. 

An investment account which was started prior to the marriage, was a gift to one spouse from 

someone, other than a spouse, during the marriage, or was inherited during the marriage, and 

increases in value merely from passive income or action taken by the broker (or financial 

adviser) responsible for the account, remains separate property and the increase in value is 

separate property.   However, a separate business which increases in value during the marriage, 

by virtue of the "personal efforts" of either spouse, becomes mixed property.  Remember 

personal efforts of either party must be significant and result in substantial appreciation of the 

separate property.   

b. In the case of any pension, profit-sharing, or deferred compensation plan or 

retirement benefit, the marital share as defined in subsection G shall be 

marital property. 

We will discuss this when we get to subsection G. 
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c. In the case of any personal injury or workers' compensation recovery of 

either party, the marital share as defined in subsection H shall be marital 

property. 

We will discuss, in detail, when we get to subsection H.    

d. When marital property and separate property are commingled by 

contributing one category of property to another, resulting in the loss of 

identity of the contributed property, the classification of the contributed 

property shall be transmuted to the category of property receiving the 

contribution. However, to the extent the contributed property is retraceable 

by a preponderance of the evidence and was not a gift, such contributed 

property shall retain its original classification. 

When the parties mix marital and separate property (comingle), the property becomes marital 

property; however, the extent that the former holder of the separate property can trace (prove) the 

value of the separate property into the comingled property, by a preponderance of the evidence, 

that value of the separate property may be recovered.  The Court will remove that separate value 

when considering the value of the marital estate which it will distribute. 

Forget the following comment after reading it:  As a matter of interest, this subdivision (and 

similar ones in the statute regarding tracing) did not exist when the ED statute was first adopted.  

The third type of property, part marital and part separate property, did not exist in the first 

iteration of the statute.  I remember that, when we first started practicing ED in the 1980's, if 

separate property was commingled with marital property, the entire property became marital 

property and there was no tracing.  Because the statute had to be construed by the appeals' courts 

as written, the entire value of the transmuted property was considered to be marital and the entire 

value was distributed in ED.  Thus the legislature added mixed property and tracing to correct 

that bad (and probably unanticipated) result. 

e. When marital property and separate property are commingled into newly 

acquired property resulting in the loss of identity of the contributing 

properties, the commingled property shall be deemed transmuted to marital 

property. However, to the extent the contributed property is retraceable by a 

preponderance of the evidence and was not a gift, the contributed property 

shall retain its original classification. 

Read this subsection but review notes for subparagraph "f." 
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f. When separate property is retitled in the joint names of the parties, the 

retitled property shall be deemed transmuted to marital property. However, 

to the extent the property is retraceable by a preponderance of the evidence 

and was not a gift, the retitled property shall retain its original classification. 

Separate property is transmuted to marital when transferred from one name into the joint name of 

the parties.  However, the value of the separate property may be retraced by a preponderance of 

the evidence, to the extent it was not a gift.   

Remember calling it a gift, in the document which transfers the property, will make it a gift.  The 

trial court will look only to the four (4) corners of that document, may not resort to parol 

evidence. 

On the other hand, see subsection J, there is no presumption of gift from the transfer or 

comingling of property.  

g. When the separate property of one party is commingled into the separate 

property of the other party, or the separate property of each party is 

commingled into newly acquired property, to the extent the contributed 

property is retraceable by a preponderance of the evidence and was not a gift, 

each party shall be reimbursed the value of the contributed property in any 

award made pursuant to this section. 

When a spouse comingles separate property with the other parties separate property, the value 

contributed by each party is separated out to each of them and is not distributed by the court in 

the ED of the net value of "marital" estate. 

h. Subdivisions 3 d, e and f shall apply to jointly owned property. No 

presumption of gift shall arise under this section where (i) separate property 

is commingled with jointly owned property; (ii) newly acquired property is 

conveyed into joint ownership; or (iii) existing property is conveyed or retitled 

into joint ownership. For purposes of this subdivision 3, property is jointly 

owned when it is titled in the name of both parties, whether as joint tenants, 

tenants by the entireties, or otherwise. 

Read this section carefully, it is self explanatory when read in conjunction with the 

explanation of subsections "3d," "3e," and "3f, above." 
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4. Separate debt is (i) all debt incurred by either party before the marriage, 

(ii) all debt incurred by either party after the date of the last separation of the 

parties, if at such time or thereafter at least one of the parties intends that the 

separation be permanent, and (iii) that part of any debt classified as separate 

pursuant to subdivision 5. However, to the extent that a party can show by a 

preponderance of the evidence that the debt was incurred for the benefit of 

the marriage or family, the court may designate the debt as marital. 

Remember, the amount of the debts, and their negative values, are calculated as of the date of the 

last separation of the parties.   

A new debt, acquired in the name of one spouse, after that date of separation or before the 

marriage, and not for a valid marital purpose, which benefits the parties, is a separate debt and its 

negative value is not considered in the ED. 

Incurring debt, in whole or in part for the purpose of paying off a marital debt becomes part 

marital and part separate debt.  To the extent the new indebtedness was used to pay off the 

marital debt, that portion remains marital debt.  

5. Marital debt is (i) all debt incurred in the joint names of the parties before 

the date of the last separation of the parties, if at such time or thereafter at 

least one of the parties intends that the separation be permanent, whether 

incurred before or after the date of the marriage, and (ii) all debt incurred in 

either party's name after the date of the marriage and before the date of the 

last separation of the parties, if at such time or thereafter at least one of the 

parties intends that the separation be permanent. However, to the extent that 

a party can show by a preponderance of the evidence that the debt, or a 

portion thereof, was incurred, or the proceeds secured by incurring the debt 

were used, in whole or in part, for a nonmarital purpose, the court may 

designate the entire debt as separate or a portion of the debt as marital and a 

portion of the debt as separate. 

Again, read in detail as to the definition of marital debt.  This subsection is self explanatory. 

B. For the purposes of this section only, both parties shall be deemed to have 

rights and interests in the marital property. However, such interests and 

rights shall not attach to the legal title of such property and are only to be 
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used as a consideration in determining a monetary award, if any, as provided 

in this section. 

Again, remember, the designation of property as marital only applies to the value of the asset.  It 

does not give the nonowning party property rights in the asset. 

If one spouse has owns no actual ownership interest (for instance stock) in a business operated 

(in full or in part) by the other spouse and that, that other spouse does own an interest in the 

business (in whole or in part), the non-owning spouse has no say in the operation of the business 

and no right to go upon that business property, absent the consent of an owner, a court order or a 

proper discovery notice.  I have actually had this come up with attorneys who have been in 

practice for more than three (3) decades.  READ THE STATUTE. 

C. Except as provided in subsection G, the court shall have no authority to 

order the division or transfer of separate property or marital property, or 

separate or marital debt, which is not jointly owned or owed. However, upon 

a finding that separate property of one party is in the possession or control of 

the other party, the court may order that the property be transferred to the 

party whose separate property it is. The court may, based upon the factors 

listed in subsection E, divide or transfer or order the division or transfer, or 

both, of jointly owned marital property, jointly owed marital debt, or any part 

thereof. The court shall also have the authority to apportion and order the 

payment of the debts of the parties, or either of them, that are incurred prior 

to the dissolution of the marriage, based upon the factors listed in subsection 

E. 

Remember, only marital property which is jointly owned by the parties may be transferred to one 

of the spouses.  There is an exception for subsection "G," retirement, property. 

One spouse buys a Corvette, without debt, and clearly gives it as a gift when titling it in the sole 

name of the other spouse.  The Corvette is marital property (a gift from a spouse during the 

marriage) but is owned by the spouse to whom it was gifted.  It will have to be allocated to the 

gifted spouse in the distribution.  It cannot be allocated to the gifting, and now non-owning, 

spouse. 

PROBLEM: 

The spouses start a corporation, during the marriage, which becomes very successful.  One of the 

spouse has run the business, without the aid of the other.  The corporation is marital property.  

The non-operating spouse wants money (perhaps a lump sum) for his/her portion of the value of 
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the business.  Which of the following is the worst case scenario for the non-operating spouse, in 

light of his/her wanting cash for his or her portion of the marital value: 

a. The non-operating spouse owns 49% of the stock and the operating spouse owns 51% of the 

stock;  

b. The operating spouse owns 100% of the stock; or, 

c. One Hundred percent (100%) of the stock is in the joint names of both spouse? 

Show of hands for a, b, or c, then explain. 

As a means of dividing or transferring the jointly owned marital property, the 

court may transfer or order the transfer of real or personal property or any 

interest therein to one of the parties, permit either party to purchase the 

interest of the other and direct the allocation of the proceeds, provided the 

party purchasing the interest of the other agrees to assume any indebtedness 

secured by the property, or order its sale by private sale by the parties, 

through such agent as the court shall direct, or by public sale as the court 

shall direct without the necessity for partition. All decrees entered prior to 

July 1, 1991, which are final and not subject to further proceedings on appeal 

as of that date, which divide or transfer or order the division or transfer of 

property directly between the parties are hereby validated and deemed self-

executing. All orders or decrees which divide or transfer or order division or 

transfer of real property between the parties shall be recorded and indexed in 

the names of the parties in the appropriate grantor and grantee indexes in the 

land records in the clerk's office of the circuit court of the county or city in 

which the property is located. 

Read this section.  It is self explanatory.  It dictates how the trial court may deal, with or without 

the consent of the parties, with jointly owned property and debt and, then, allocate the value 

(positive or negative).  The negative value of any loan, which is secured by the property, will 

normally be allocated to the party to whom the property is delivered.  This allocation to one party 

of the debt usually includes an order to indemnify or hold harmless the other party.  However, 

upon default, the creditor is not affected by the ED order and may still institute collection 

proceedings against either spouse.  In addition and the debt will remain on the credit report of the 

non-owning spouse until the debt is refinanced out of his or her name.  Missing payments by the 

party acquiring the debt in ED, also affects the credit score of the other spouse, as long as the 

remains in both names.  
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As a note, before the 1991 amendment to the statute, one of the parties still had to ask for a 

partition of real property and ED.  

D. In addition, based upon (i) the equities and the rights and interests of each 

party in the marital property, and (ii) the factors listed in subsection E, the 

court has the power to grant a monetary award, payable either in a lump sum 

or over a period of time in fixed amounts, to either party. The party against 

whom a monetary award is made may satisfy the award, in whole or in part, 

by conveyance of property, subject to the approval of the court. An award 

entered pursuant to this subsection shall constitute a judgment within the 

meaning of § 8.01-426 and shall not be docketed by the clerk unless the decree 

so directs. An award entered pursuant to this subsection may be enforceable 

in the same manner as any other money judgment. The provisions of § 8.01-

382, relating to interest on judgments, shall apply unless the court orders 

otherwise. 

Any marital property, which has been considered or ordered transferred in 

granting the monetary award under this section, shall not thereafter be the 

subject of a suit between the same parties to transfer title or possession of 

such property. 

Here, the trial court must perform the second step (stage) in equitable distribution which is the 

valuation of marital, separate and mixed property to determine the total value of the marital 

estate which is to be distributed.  See Theismann v. Theismann, 22 Va. App. 557, at 564; 

471 S E 2d 809 (1996).  The three stages are: Classification, Valuation and distribution. 

You WILL have to look at case law as to methods of valuing nonliquid assets such as businesses 

and real property and to learn about the use of terms such as "intrinsic value." 

This subsection merely explains that property is allocated, and money awarded, to one spouse or 

the other, according to the values allocated by the court to each and the rule about transferring 

only jointly owned property.  

AGAIN, remember that ED is about the value and then the designation of property, debts, and 

money to fit that distribution of value. 

This subsection takes you to step (stage) three (3) of equitable distribution. The court must 

decide what portion of the marital value and debt is to be allocated to each party.  There is no 

fifty percent (50%) presumption and the court may allocate more than fifty percent (50%) of the 

https://law.lis.virginia.gov/vacode/8.01-426/
https://law.lis.virginia.gov/vacode/8.01-382/
https://law.lis.virginia.gov/vacode/8.01-382/


Equitable Distribution - Read the Statute - Page 13 of 18 

 

 

 

net value of the marital estate to one of the parties, regardless of ownership.  That may result in a 

lump sum of money having to be paid by one party to the other. 

The distribution is determined by the trial court's determination of the factors set out in 

subsection "E," below 

E. The amount of any division or transfer of jointly owned marital property, 

and the amount of any monetary award, the apportionment of marital debts, 

and the method of payment shall be determined by the court after 

consideration of the following factors: 

1. The contributions, monetary and nonmonetary, of each party to the well-

being of the family; 

Case law also allows the trial court to consider "negative nonmonetary contributions" of a party; 

that is, bad conduct which has an adverse economic impact marriage.   

2. The contributions, monetary and nonmonetary, of each party in the 

acquisition and care and maintenance of such marital property of the parties; 

This will come up most for high value personal property items, investments other than retirement 

accounts, real property and businesses. 

3. The duration of the marriage; 

Self explanatory and easy to prove. 

4. The ages and physical and mental condition of the parties; 

Self explanatory and easy to prove. 

5. The circumstances and factors which contributed to the dissolution of the 

marriage, specifically including any ground for divorce under the provisions 

of subdivision A (1), (3) or (6) of § 20-91 or § 20-95; 

The court has to consider grounds for divorce prior to ED and may consider those factors in 

deciding upon a distribution, even though the divorce is not granted on fault grounds. 

6. How and when specific items of such marital property were acquired; 

https://law.lis.virginia.gov/vacode/20-91/
https://law.lis.virginia.gov/vacode/20-95/
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Self explanatory and not so easy to prove.  This is important for the forms which the Judge Lowe 

will discuss. 

7. The debts and liabilities of each spouse, the basis for such debts and 

liabilities, and the property which may serve as security for such debts and 

liabilities; 

Self explanatory and not so easy to prove.  This is important for the forms which the Judge Lowe 

will discuss. 

 

8. The liquid or nonliquid character of all marital property; 

This element does not include retirement plans such as 401k's, IRA's, and the like, at this point.  

Retirement assets are  allocated pursuant to Subsection G.  It does include items such as 

businesses, real property, and personal property. 

9. The tax consequences to each party; 

Although the court can consider tax consequences in the division, they must be real and expected 

consequences (for instance, the tax consequences for the sale of a business are not considered, if 

no sale is expected).  Remember, also, that tax consequences may not be considered in valuation. 

(Based on case law). 

10. The use or expenditure of marital property by either of the parties for a 

nonmarital separate purpose or the dissipation of such funds, when such was 

done in anticipation of divorce or separation or after the last separation of the 

parties; and 

Remember to file your motion for different valuation date, if there has been this "waste" of 

marital value by the other party, or just put it in your complaint for divorce.  

11. Such other factors as the court deems necessary or appropriate to consider 

in order to arrive at a fair and equitable monetary award. 

This element means exactly what it says and different judges have different things they look at. 

F. The court shall determine the amount of any such monetary award without 

regard to maintenance and support awarded for either party or support for 
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the minor children of both parties and shall, after or at the time of such 

determination and upon motion of either party, consider whether an order for 

support and maintenance of a spouse or children shall be entered or, if 

previously entered, whether such order shall be modified or vacated. 

Why is the phrase, "without regard to maintenance and support awarded for either party or 

support for the minor children of both parties...," important?  It is important because it is a part of 

the scheme (order) in which divorce issues are resolved.  Section 20-107.1 of the Code dictates 

that the ED must be considered in the determination spousal support.  Pursuant to Code Section 

20-107.2 of the Code, the court must take into account spousal support in the determination of 

child support. 

The proper order for the consideration of the different aspects of a divorce is: 1) Divorce and 

grounds, 2) Equitable Distribution, 3) Child custody, 4) Spousal support, 5) Child support, and 6) 

the award of Attorney's fees.    

G. In addition to the monetary award made pursuant to subsection D, and 

upon consideration of the factors set forth in subsection E: 

As you know, this subsection "G." dictates the separate distribution of retirement plans, such as 

IRA's, 401k's and the like.  With those assets, the Code allows the transfer from one spouse's 

solely owned plan to the other spouse (i.e., the transfer of non-jointly owned property).  

The reason is clear for a separate distribution of these assets.  These assets are subject to separate 

and distinct tax consequences than the other assets considered.  Funds withdrawn are generally 

taxed and penalized if withdrawn early.  Federal law allows the transfer of a portion such funds 

to a nonowning spouse, in divorce proceedings by using QDRO's, ADRO's, DRO's or other 

orders such as a nontaxable interspousal transfers, pursuant to IRC 1041.  

1. The court may direct payment of a percentage of the marital share of any 

pension, profit-sharing or deferred compensation plan or retirement benefits, 

whether vested or nonvested, which constitutes marital property and whether 

payable in a lump sum or over a period of time. The court may order direct 

payment of such percentage of the marital share by direct assignment to a 

party from the employer trustee, plan administrator or other holder of the 

benefits. However, the court shall only direct that payment be made as such 

benefits are payable. No such payment shall exceed 50 percent of the marital 

share of the cash benefits actually received by the party against whom such 

award is made. "Marital share" means that portion of the total interest, the 
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right to which was earned during the marriage and before the last separation 

of the parties, if at such time or thereafter at least one of the parties intended 

that the separation be permanent. Any determination of military retirement 

benefits shall be in accordance with the federal Uniformed Services Former 

Spouses' Protection Act (10 U.S.C. 1408 et seq.). 

These are the tools which the court may use in making the nontaxable transfer of a portion of the 

retirement plan to the non-owning spouse.  The potential tax consequences and penalties of 

withdrawal, prior to the date permitted by the plan (early withdrawal), are transferred to the 

receiving party. 

In addition, even thought the trial court again considers the factors of Subsection E. in the 

determination of the allocation of the asset, the receiving spouse may only receive fifty percent 

(50%) or less of the marital share of the asset. 

This subsection also defines marital share and may be incorporated by reference in QDRO's, 

ADRO's, DRO's and other orders transferring a part of the retirement asset. 

Case law adds or subtracts, from the value of the marital share of the retirement asset, the passive 

income or passive loss of income on the marital share, until the date of distribution of part of the 

retirement asset to the nonowning spouse. 

2. To the extent permitted by federal or other applicable law, the court may 

order a party to designate a spouse or former spouse as irrevocable 

beneficiary during the lifetime of the beneficiary of all or a portion of any 

survivor benefit or annuity plan of whatsoever nature, but not to include a life 

insurance policy except to the extent permitted by § 20-107.1:1. The court, in 

its discretion, shall determine as between the parties, who shall bear the costs 

of maintaining such plan. 

The trial court may direct the owning party to designate their spouse to receive survivor benefits 

after the death of the non-owning spouse.  This usually incurs additional administrative fees, 

which the court can allocate to either party to pay out of his or her share of the plan. 

H. In addition to the monetary award made pursuant to subsection D, and 

upon consideration of the factors set forth in subsection E, the court may 

direct payment of a percentage of the marital share of any personal injury or 

workers' compensation recovery of either party, whether such recovery is 

payable in a lump sum or over a period of time. However, the court shall only 

https://law.lis.virginia.gov/vacode/20-107.1:1/
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direct that payment be made as such recovery is payable, whether by 

settlement, jury award, court award, or otherwise. "Marital share" means 

that part of the total personal injury or workers' compensation recovery 

attributable to lost wages or medical expenses to the extent not covered by 

health insurance accruing during the marriage and before the last separation 

of the parties, if at such time or thereafter at least one of the parties intended 

that the separation be permanent. 

The Code even directs you as to the calculation of the portion of personal injury and workers' 

compensation award which is marital property.  The value which the trial court assigns to the  

marital share may be distributed by the trial court.  Without reading this subsection, one would 

probably think that this calculation was a matter of case law, not statutory law. 

I. Nothing in this section shall be construed to prevent the affirmation, 

ratification and incorporation in a decree of an agreement between the parties 

pursuant to §§ 20-109 and 20-109.1. Agreements, otherwise valid as contracts, 

entered into between spouses prior to the marriage shall be recognized and 

enforceable. 

Parties may enter into Separation and Property Settlement Agreements, and other valid 

agreements, which eliminate the use of the ED Statute, in whole or part, when the agreement 

incorporated in the final decree of divorce. 

J. A court of proper jurisdiction under § 20-96 may exercise the powers 

conferred by this section after a court of a foreign jurisdiction has decreed a 

dissolution of a marriage or a divorce from the bond of matrimony, if (i) one 

of the parties was domiciled in this Commonwealth when the foreign 

proceedings were commenced, (ii) the foreign court did not have personal 

jurisdiction over the party domiciled in the Commonwealth, (iii) the 

proceeding is initiated within two years of receipt of notice of the foreign 

decree by the party domiciled in the Commonwealth, and (iv) the court 

obtains personal jurisdiction over the parties pursuant to subdivision A 9 of § 

8.01-328.1, or in any other manner permitted by law. 

Under the circumstances set forth in this subsection "J.,"  a Virginia circuit court may decide 

equitable distribution in cases where the divorce was granted by a foreign court. 

https://law.lis.virginia.gov/vacode/20-109/
https://law.lis.virginia.gov/vacode/20-109.1/
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K. The court shall have the continuing authority and jurisdiction to make any 

additional orders necessary to effectuate and enforce any order entered 

pursuant to this section, including the authority to: 

1. Order a date certain for transfer or division of any jointly owned property 

under subsection C or payment of any monetary award under subsection D; 

2. Punish as contempt of court any willful failure of a party to comply with the 

provisions of any order made by the court under this section; 

3. Appoint a special commissioner to transfer any property under subsection 

C where a party refuses to comply with the order of the court to transfer such 

property; and 

4. Modify any order entered in a case filed on or after July 1, 1982, intended 

to affect or divide any pension, profit-sharing or deferred compensation plan 

or retirement benefits pursuant to the United States Internal Revenue Code or 

other applicable federal laws, only for the purpose of establishing or 

maintaining the order as a qualified domestic relations order or to revise or 

conform its terms so as to effectuate the expressed intent of the order. 

The trial court can maintain continuing power over the ED for enforcement, clarification and 

necessary changes under subsection K, above, including the jurisdiction to reopening and 

reinstating a closed case on the court's docket. 

L. If it appears upon or after the entry of a final decree of divorce from the 

bond of matrimony that neither party resides in the city or county of the 

circuit court that entered the decree, the court may, on the motion of any 

party or on its own motion, transfer to the circuit court for the city or county 

where either party resides the authority to make additional orders pursuant 

to subsection K or to carry out or enforce any stipulation, contract, or 

agreement between the parties that has been affirmed, ratified, and 

incorporated by reference pursuant to § 20-109.1. 

The trial court may transfer the ED proceeding, or part thereof, to a more suitable forum in the 

Commonwealth, to Complete the ED and/or to enforce ED, when neither party resides in the 

county in which the divorce a vinculo matrimonii is entered. 

https://law.lis.virginia.gov/vacode/20-109.1/

